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TEAGUE P. PATERSON, SBN 226659
VISHTASP M. SOROUSHI.AN, SBN 278895
BEESON, TAYER & BODINE, APC
483 Ninth Street,2nd Floor
Oakland, CA 94607
Telephone: (510) 625-9700
Facsimile: (510) 625-8275
Email: vsoroushian@beesontayer.com

Attomeys for Plaintiff
AFSCME LOCAL 101

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

AT SAN JOSE

Consolidated Case No. 1 -12-CV -225926

fConsolidated with Case Nos. I -1 2-CV-225928,
I - 1 2-CV-2 265 7 0, I - I 2-CV-2 2 65 7 4,
1 - 1 2-CV-227864, and I - I 2-CV-2 3 3 6601

AssrcNEo Fon All PuRposBs To:
Jupcr PerRrcrR Lucns
DBpenrunNr2

DECLARATION OF VISHTASP M.
SOROUSHIAN IN SUPPORT OF AFSCME
LOCAL 101'5 REPLY IN SUPPORT OF
MOTION FOR ATTORNEYS' FEES
PURSUANT TO CCP SECTION 1021.5 AND
PAYMENT OF EXPENSES OF PROOF
UNDER CCP SECTION 2033.420

Hearing Date: September 25,2014
Hearing Time: 9
Courtroom: 2
Judge: Honorable Patricia Lucas
Action Filed: Iune 6,2012
Trial Date: July 22,2013

I, VISHTASP M. SOROUSHIAN, declare under penalty of perjury:

l. I have personal knowledge of and am competent to testifr to the matters within this

declaration.

SOROUSHIAN DECL ISO REPLY ISO MOTION FOR ATTORNEYS' FEES AND PAYMENT
OF EXPENSES OF PROOF
Consolidated Case No. l-12-CV -225926

ASSOCIATION,

Plaintiff.

v.

CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN OF
CITY OF SAN JOSE, and DOES 1-10,
inclusive,

AND RELATED CROSS.COMPLAINT AND
CONSOLIDATED ACTIONS
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2. In late August of 2014, the parties to this consolidated action executed a [Proposed]

Stipulation re Bifurcation of Motion for Attomeys' Fees by which they agreed that, in relevant part,

that the court should first determine whether AFSCME was entitled to attorneys' fees pursuant to

section 2033.420. After the court made said determinations, it would order future briefing as

necessary to address actual fees recoverable. Exhibit 1 is a true and correct copy ofthe

aforementioned stipulation.

3. The court approved the stipulation on September 8,2014. (Exh. l.)

4. At trial, AFSCME filed several requests for judicial notice asking, in relevant part, for

judicial notice of Measure B and various provisions of its Municipal Code. Exhibit 2 is a true and

correct copy ofthat request forjudicial notice.

5. On July 26,2013, the parties signed a stipulation that included admission of the text of

Measure B, pre-Measure B City Charter, and the pre-Measure B Municipal Code. The court signed

the stipulation on July 29,2013. Exhibit 3 is a true and correct copy of that stipulation.

6. I participated in the phone call on October 12,2012, whereby the parties met and

conferred over AFSCME's discovery requests. I recall Linda Ross, attorney for the City of San Jos6,

complaining that some of the requests for admissions ("RFAs") - in her opinion - simply paraphrased

provisions of City enactments. She said that, with respect to those particular RFAs, the City would

deny them and include in the answers an exact iteration of the particular provision for which an

admission was requested.

7. Not only did the City's responses to the RFAs not follow this approach, but the City

did not mention this intent in its subsequent meet and confer letters.

8. Exhibit 4 is a true and correct copy of relevant pages in AFSCME's original complaint

in this case.

9. Exhibit 5 is a true and correct copy of a press release dated for immediate release on

December 23,2013) and entitled: "Statement from Chuck Reed regarding Judge Lucas' Tentative

Decision in the Measure B Lawsuit." It is publically available on the internet, and I found it online

myself. (http ://www. sanj oseca. gov/ArchiveCenterA/i ewF iletltem/ 2200.)

SOROUSHIAN DECL ISO REPLY ISO MOTION FOR ATTORNEYS' FEES AND PAYMENT
OF EXPENSES OF PROOF
Consolidated Case No. | -12-CV -225926

,145980.doc
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I declare under penalty of perjury that the foregoing is true and correct. Executed this

25h day of September,20l4at Oakland, California.

,/.r I /
'/ ///t /!Ln{(,,r;_

SOROUSHIAN DECL ISO REPLY ISO MOTION FOR ATTORNEYS' FEES AND PAYMENT
OF EXPENSES OF PROOF
Consolidated Case No. l-12-CV -225926
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PROOF OX'SERVICE

SANTA CLARA SUPERIOR COURT

I declare that I am employed in the County of Alameda, State of California. I am over the age

9f e.ighteen (18) years al!-ryl apryy to the withih cause. My business address is Beeson, Tayer &'
Bodine, Second Floor, 483 Ninth Street, Oakland, California, 94607-4051. On this day, I'served the
foregoing Document(s) :

DECLARATION OF VISHTASP M. SOROUSHIAN IN SUPPORT OF
REPLY IN SUPPORT OF MOTION FOR PAYMENT OF EXPENSES

OF PROOF UNDER CCP SECTION 2033.420

X nV Mail to the parties in said action, as addressed below, in accordance with Code of Civil
Procedure $1013(a),.!y plac-rng a true copy_thereof enclosed i! a sealed envelope in a designated area
for.outgoing mail, addressed as set forth below. I am readily familiar with this business's [ractice for
collecting and- processing correspondence for mailing. On tLe same day that corresponden'ce is
placed_for collection and mailing, it is deposited in tf,e ordinary course of business i,vith tfre United
States Postal Service in a sealed envelope with postage fully piepaid.

. F By Electronic Service. Based on a court order or an agreement of the parties to accept
servi_ce by electronic transmission, I caused the documents to be sent to the persons at the electr6nic
notification addresses listed below. I did not receive, within a reasonable time after the transmission.
any electronic message or other indication that the transmission was unsuccessful.

I declare under penalty gf perjury that the foregoing is true and correct. Executed in Oakland,
California, on this date, September 18, 2014. .n

SEE ATTACHED SERVICE LIST

Aviva

SERVICE LIST

SOROUSHIAN DECL ISO REPLY ISO MOTION FOR ATTORNEYS' FEES AND PAYMENT
OF EXPENSES OF PROOF
Consolidated Case No. l-12-CV -225926

Jonathan Yank, Esq.
Gonzalo C. Martinez, Esq.
Amber L. Griffiths, Esq.
CARROLL, BURDICK & McDONOUGH LLP
44 Montgomery Street, Suite 400
San Francisco, CA 94104
jyank@cbmlaw.com
agriffiths@cbmlaw.com
j stoughton@cbmlaw.com
gmartinez@cbmlaw.com

Attorneysfor Plaintffi SAN JOSE POLICE
OFFICERS' ASSOCUTION (Santa Clara
Superior Court Case No. I 12CV225926)

Geoffrey Spellberg, Esq.
Linda M. Ross, Esq.
Jennifer L. Nock, Esq.
Michael C. Hughes, Esq.
MEYERS, NAVE, RIBACK, SILVER &
WILSON
555 12th Street, Suite 1500
Oakland, CA 94607
aharti

.com

Attorneysfor Defendants, THE CITY OF SAN
JOSE AND DEBM FIGONE

445980.doc
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John McBride, Esq.
phristopher E. Plaiten, Esq.
Mark S. Renner, Esq.
WYLIE, McBRIDE, PLATTEN & RENNER
2125 Canoas Garden Avenue, Suite 120
San Jose, CA 95125
jmcbride@wmprlaw.com
cplatten@wmprlaw.com

Attorneys for Plaintffi/Petitioners, ROBERT
SAPIEN, MARY McCARTHY, THANH HO,
MNDY SEKANY AND KEN HEREDIA (Santa
Clara Superior Court Case No. I I2-CI/-225928)

AND

Plaintffi/Petitioners, JOHN MUKHAR, DALE
DAPP, JAMES ATKINS, WILLUM
BUFFINGTON AND KIRK PENNINGTON Eanta
Clara Superior Court Case No. I I2-CV-226574)

AND

Plaintffi/P etitioners, TERESA HARRIS, JON
REGER, MOSES SERMNO (Santa Clara
Superior Court Case No. 112-CV-226570)

Harvey L. Leiderman, Esq,
REED SMITH, LLP
101 Second Street, Suite 1800
San Francisco, CA 94105
hleiderman@reedsmith. com

Attorneysfor Defendant, CITY OF SAN JOSE,
BOARD OF ADMINISTMTION FOR POLICE
AND FIRE DEPARTMENT RETIREMENT
PI-/IN OF CITY OF SAN JOSE (Santa Clara
Superior Court Case No. I12CV225926)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTMTION FOR THE 196] SAN JOSE
POLICE AND FIRE DEPARTMENT
RETIREMENT PLAN (Santo Clara Superior
Court Case No. I12CV225928)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTMTION FOR THE 1975
FEDEMTED CITY EMPLOYEES'
RETIREMENT PIAN (Santa Clara Superior
Court Case Nos. I12CV226570 and
I 12CV22s74)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTMTION FOR THE FEDEMTED
CITY EMPLOYEES RETIREMENT PLAN
(Santa Clara Superior Court Case No.
r r2cv227864)

Stephen H. Silver, Esq.
Richard A. Levine, Esq.
Jacob A. Kalinski, Esq.
SILVER, HADDEN, SILVER, WEXLER &
LEVINE
1428 Second Street, Suite 200
Santa Monica, CA 90401-2367
j kalinski@shslaborlaw. com
shsilver@shslaborlaw. com
rlevine@shslaborlaw. com

Attorneysfor Plaintiffs, SAN JOSE RETIRED
EMPLOYEES ASSOCUTION, HOWARD E.
FLEMING, DONALD S. MACME, FMNCES J.
OLSON, GARY J. NCHERT and ROSALINDA
NAVARRO (Santa Clara Superior Court Case No.
r r2cv233660)

5
SOROUSHIAN DECL ISO REPLY ISO MOTION FOR ATTORNEYS' FEES AND PAYMENT 445e80.doc
OF EXPENSES OF PROOF
Consolidated Case No. l-12-CV -225926
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Arthur A. Hartinga(SBN: l2152l)

ffi^,fr:gJiffffil?l3T*r
lross@meYsrsnave .com
bii,ffcy SPellbcrg (SBN 121079)

f;ffilH$Sitrffilffi sILvER & wtLS oN
sss ty'u steet,suito l5oo
Oaklaud" Califbrnia 94607
Telephonc: (510) 808-2000
Facs'imilc: (5 I 0i 44+l I 08

AttorneYs for Defendant
City of San Jose

SAN JOSE POLICE OFFICERS
ASSOCIATION,

Plaintiff,

IN THE SUPERIO;RCOURTX'OR THE

COUNTY OFSAI.ITA CLARA

EILT[}
E SEP oB 20i

DAVID H.YAMASAKI
Chiet Executlve Ofticer/Cterk

Sryerior Coun of CA, County of Santa ClaraBY . DEPUTY

v.

CITY OF SA}I JOSq BQARD OF
aburN nnnenoN FoR ? oLIqEillD-
lrnr neftngltlENf PLAN OF CITY OP-SeN jOSg, andDOES l-10 inclusive'

Dcfendants.

Case No. l-12-fl'1'225926

lConsolldaed with Case Nos' I I 2CY2259?8t -
iTlldnzoszo. I I 2cF2 2657 4, I I 2cy227 864J

TPROPOSEDI STIPULATION RE
blnunceno. N or MorIoNs FoR
arroRNEY'sFEEs :'':'" 't' 'i "".. l,i ;,i.,

ComplaintFiled: . June 6,2012
Trjal'Date: Jlrne 17,2013
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AND RELA'iTD CR.OS S.C OMPI.AINT
AICI COT'ISOLIDATED ACTIONS

WHERBAS tbe follo*lg partie,s have filed motions for att'orney's fees in lhismatter:

Jose polico Officers Association" American Federetion of State; County andMunicipal

Employees, and San Jose Rotired Ernployoes Associatiohl

WHEREAS all ttrree partics have brougbt motions unde,r Califomia Code of CMI . '

Procedure section iOZ t,S ;

v/tiEREAS thp t}r.eshold detbrmioations to tio mado by the court undersection 1021'5

includo wheiher (l) petitioners were "sucoessful" pardes, (2) wbether the court's dccision

.tosulted in an importarrt dght affecting thc publio inteiesf' (3) whether "a significant benefiq

BIF'I'RCATION OF

CssoNo. ll2(.{'I7ZSY26
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whether pccuniary Or nou peouniary" has bccn confencd'on the general public ot a large class of

persons,,, and (4) whetlrer..tbe negessity and financial burde,n of private enforccment ... are suoh

as to maks the aurard appropri4ier" among others;

WHEREAS AFSCME has madc qn additional motion for fees under code of civil

procedure section 2033.420 base d on tbe contention that AFSCME proved the ruth at trial of a

rbquested admission thattho City denied during discovery;

. WHEREAS thcse fee motions involve threshold determinations that must be made bcfore

the Court makes the odditional fact specifio dcterrninations required f-or l fec award which includc

the,appropriato hourly rates for cach attorney and paralopl, whether ttr hours worked were

rcamnablc, and the degree of success by eaoh party in tbis litigation' among othecs; '

WHBREAS thb fee motions as a group involve billings by rurmerous attorneys and

paralegalq involvc work that spans a.year and a'halfperiod for discovery, prctial, trial and post

tial procecdings, and invoive total claims of almost $2 millioain fces;.

WHEREAS a docision on the thteshold &temrinafiors to bc made under Sections 1921.5

and jOll.420 *ay oUviatr somo or all of the burdcn of litigation oventhe fact spocifio

dotenninatiots of the proper hourly rates and reasonable number of hours e>pended

wlmREAs the partics dcsire to avoid any unneccssaDf litigation and e4parsc;

NOW TTEREFORE ITIS STIPULATED fiIAT:

l. Tho fee motions shall be bifursated witb the Cqurt first considering the factors

listed in sections 1021.5 atd2033.420that govern thc entitlemcnt-to atlorney's fees under those

sections; and

, Z. ' Oncs tho Court has rnsde the determinations in Seotion l, the Oourt slrrdl make a

firther order on the briefmg nccded on the appropriate hourly mtes hr each attorncy and

paralegal, whstbec the hours worked wsfo reasonable, any adjustmonl of hours due tO the degree

of sucocss of a party,.and any other topic tbat the Court deems neoessary'

2 CascNo' 112CY225926
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Augnst 14 .zolq

Attornevs for Defendants City of San Jose

City of San Jose and Debra Figone

CARROLL, BURDICK & McDONOUGH LLP

Dated; Augrxt-,2014

Amber L. Griffiths
Attorneys foi Plaintiff San Jose Police Officers'

Association

BBESON, TAYOR & BODINE APC

FY 
-- 

r' 
-.. 

.-

Teague P. Paterson
vi.it*p M, Soroushian
Attorneys for Plaintiff AFSCMB Local l0l

SILVER, HADDEN, SILVER, WEXIER & LEVINE

By ,_
Stephen H, Sil'ver
Jaoob A. Kalinski
Attorneys for Plaintiffs San Jose Retircd Employees

Association

MEYERS,NAVE, RLBACK, SILVER & WLSON

By

A.

? CascNo.ll2cV225926
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August ,--.,2014

Augrrst --;, 20.14

MEYERS,NAVE, RIBACK SILVER A WLSO}I

Rv

Arthur A, Hartinger
Linda M, Ross

Attomevs for Defendants City of San Jose

Citv of San Jose and Debra Figone

CARROLL, BURDICK &MoDONOUGH LLP

By -\

Gregg MoLean Adam
Gonzalo C. Martinez
Amber L. Crifliths
Attorneys for Plalntiff San JosePolice Officers'

Association

BEESON, TAYOR & BODINE APC

.,.---€. /-"-\ny Y%-- l:r" \'--_ 
-..

Teague P. Paterson
Vishtasp M. Soroushian
Attorneys for Plaintiff AFSCME Local l0l

SILVER, HADDEN, SILVER" WE)(LER &LEVINE

t* ll ou.o, eugur/1, zotc

Dated: August ,. .2014

By ... _ -
Stephen H. Silver
Jacob A. Katinski
Attomeys for Ptaintiffs San Jose Retired Employees

Associatidn

e CasoNo' 112CV225926

i
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Datcd: August*,2014

August-,2014

Alrgust- .-r 2014

ubYens, NAvg RiBAcIq s[vER & wLSoN

By .. , -. ; ..

Artbur A. Hartinger '

Linda M' Ross

AttornoYs for Defendants Ciry of San Josc

dity of 'Sa" fose and Dcbra Figone

CARROLL, BURDICIC & McDONOUGH LLP'

BY -. , -, ." --....
Grege Mclean Adam
Gonzalo C. Martinsz

Amber L, Griffitbs
Atto-"yt for Plalntiffsan loss Policc Offiocts'

Association

BEESON, TAYOR & BODINE Arc

Bv
Teague P, Paterson
Vtshtasp M. Soroushian _v rolls|J

Attomeys for Plaintiff AFSCME Local l0l

Dated:

Dated: Augus rA -zOtc

1 CaseNo' 112CV225926

SILVER, HADDEN, SILVBR, WH(LER q LSVINE

Attgincys for Plaintiffs San Josc Rstired Employoes



ORDER

The forgoing Stipulation Re Bifurcation of Motions for Attorneys' Fees having been

reviewed and good carrse appearing,

IT IS SO ORDERED

lll*"*t:-.*zsw
'll

; ll"'"- 
'

i:ll

l:ll

l1ll

16ll

"llil
l8lt

r;ll
,'ll

''ll,, 
ll

z+ll

;:ll

;ll

_. . Fatricia Lucas ,

ruDGE OF T}IE SUPERIOR COURT

STIPULATION RE ATTORNEYS FEES

CaseNo. 112CY225926
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TEAGUE P. PATERSON, SBN 226659
VISHTASP M. SOROUSHIAN, SBN 278895
BEESON, TAYER & BODINE, APC
483 Ninth Street, 2nd Floor
Oakland, CA 94607-4051
Telephone: (5 l0) 625-9700
Facsimile: (510) 625-8275
Email: tpaterson@beesontayer.com

v soro ush ian@b ees o ntaye r. c om

Attorneys for Plaintiff
AFSCME LOCAL IOT

STEPHEN H. SILVER, SBN 038241
RICHARD A. LEVINE, SBN 09167I
JACOB A. KALINSKI, SBN 233709
SILVER, HADDEN, SILVER, WEXLER & LEVINE
1428 Second Street, Suite 200
P.O. Box 216l
Santa Monica, CA 90407 -2161
Telephone: (3 I 0) 393-1486
Facsimile: (3 l0) 395-5801

Attorneys for Plaintiffs/Petitioners San Jose Retired
Employees Association

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

AT SAN JOSE

Consolidated Case No. I -12-CV-225926

fConsolidated with Case Nos. I-I2-CV-225928,
1 - I 2-CV-226570, I - I 2-CV-226574,
1 - I 2-CV-227 864, and I - I 2-CV-2 3 3 660)

Assrcxnn Fon Au PunposEs To:
Juocn PnrnrcrA LucAs
Dnp.q,nrMENT 2

PLAINTIFF/PETITIONERS AF'SCME
LOCAL 101'5 AND SAN JOSE RETIRED
EMPLOYEES ASSOCIATION'S REQUEST
FOR JUDICIAL NOTICE OF
DOCUMENTS FOR TRIAL

PLTF/PTNRS AFSCME LOCAL 101'5 & SJREA'S REQUEST FOR JUDTCIAL NOTICE OF
DOCUMENTS FOR TRTAL
Case No. Consolidated Case No. l-12-CV-225926

SAN JOSE POLICE OFFICERS'
ASSOCIATION.

Plaintiff.

v.

CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN OF
CITY OF SAN JOSE, and DOES l-10,
inclusive,

353694 3.doc
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AND RELATED CROSS.COMPLAINT AND
CONSOLIDATED ACTIONS Judge:

Complaint Filed:
Trial Date:

2
Hon. Patricia Lucas
July 5,2012
June 22,2013

REOUEST F'OR JUDICIAL NOTICE

PlaintiffiPetitioners AFSCME Local 101 and the San Josd Retired Employees Association

hereby request the Court to take judicial notice pursuant to Califomia Evidence Code Sections 450 er

seq., and in accordance with califomia Rules of court 3.1113, subdivision (l) and 3.1306,

subdivision (c), ofthe following maGrial, which is included in the trial exhibit binders prepared by

AFSCME Incal 101 and all references are to the trial exhibit numbers.

1. u.s. Department of social security and u.s. Department of Labor Materiars
(Plaintiffs' Exhibits 487, 500-505)

social security publications prepared by the U.s. Deparhnent of Social security

Adminishation, and the consumer Price Indexes prepared by the U.S. Deparfrnent of Labor are

properly subject to judicial notice pursuant to Evidence Code sections 453 and 452(c) (..Offrcial acts

ofthe legislative, executive, and judicial departnents of the United States and of any state of the

United States.") The documents issued by the U.S. Deparfnent of Social Security Administation and

the U.S. Departnent of Labor are an official act of the executive branch of the United States and,

therefore, judicial notice is appropriate. (see, e.g., carleton v. Tortosa (1993) 14 cal.App.4th 745,

753,fir. | (noting that handbook published by Califomia Departrnent of Real Estate showing general

areas tested on real estate brokers exam and code ofethics for licensees is an oflicial act ofthe

executive deparhnent ofthe state); Casella v. southwest Dealer semices, Inc. e007) 157

cat. App.4th ll27 , ll37 (udicial notice taken of article published by DMV regarding disclosure

requirements imposed on car de alers); Aguilar v. Atlantic RichJield co. (2001) 25 cal.4th g26, g53,

frr. 3 (udicial notice ofAttomey General's report on gasoline pricing proper as an official act of

executive department).) Further, judicial notice is proper pursuant to section 452(h), as the U.s.

Departrnent of Social Security Administration and the U.S. Departrnent of Labor publications are not

reasonably subject to dispute and are sources of indisputable accuracv.

PLTF/PTNRSAFscMELocAL101'S&sJREA'SREQUESTFoRJUDffi
DOCUMENTS FOR TRIAL
Case No. Consolidated Case No. l-12-CV-225926

353694 3.doc
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Federated City Employees Retirement System ((FCERS") Board Resolutions
(Plaintiffs' Exhibi ts 323 -327, 643 -645)

FCERS Annual Reports, Actuarial Valuation, and Audit Reports (Plaintiffs'
Exhibits 393-396, 3gg-420, 422, 522, 421 -422, 650-652)

FCERS Comprehensive Annual Board Letters (Plaintiffs' Exhibits 460-461,464-
465, 467 -47l, 473-477 , 4gl)

5. F'CERS Handbooks (Plaintiffs' Exhibits 329-330,636,653,655,706 and 707)

6. X'CERS Fact Sheets @laintitrs'Exhibits 331-342)

7. FCERS Brochures (Plaintitrs' Exhibits 343-345)

8. X'CERS Newsletters @laintiffs' Exhibits 346-357, 5ll-521\

The Federated City Employees Retirement System ("FCERS") material referenced above

@aragraphs 2-8) is properly subject to judicial notice pursuant to Evidence Code 453 and 452(b)

('Regulations and legislative enactments issued by or under the authority ofthe United States or any

public entity in the United States.'). These documents have been reviewed and their authenticity has

been confirmed. On July 15, 2013, the Court sigred a Stipulation and Order Regarding the

Authenticity of Retirement Board documents; AFSCME and the FCERS Board stipulated to the

authenticity of all the FCERS Materials listed above. As such, the retirement systems' publications of

board resolutions, board letters, annual reports, general benefit information, and newsletters are not

reasonably subject to dispute and come from sources of indisputable accuracy. @vid. code 452(h).)

Furthermore, the materials were previously submitted to FCERS members, the City of San

Jose, and made publically available.ln Ampex Corp. v. Cargle,l28 Cal.App.4th 1569, 1573, fr1.2,

the appellate court tookjudicial notice of Company's posted SEC filings, press releases and lette$

because they "are not reasonably subject to dispute and are capable of immediate and accurate

determination by resort to sources ofreasonably indisputable accuracy." Here, the materials were

similarly promulgated to various independent entities and thus, axe not reasonably subject to dispute

and are capable of immediate and accurate determination by independent sources.

PLTF/PTNRS AFSCME LOCAL lOl's & SJREA'S REQUEST FOR JUDICIAL NOTTCE OF
DOCUMENTS FOR TRIAL
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Finally, agency resolutions, minutes, standing orders, manuals, and benefits booklets are

properly subject to judicial notice . (See Requa v. Regents (2012) 213 Cal.App .4th213,223 fn.7

(hereinafter"Requa"); see also Trinity Park, L.P. v. City of Sunnyvale (2011) 193 Cal.App.4th 1014,

1027 ("The Evidence Code also expresslyprovides forjudicial notice of apublic entity's legislative

enactments and official acts. Thus, we may take judicial notice of local ordinances and the official

resolutions, reports, and other official acts of a city.") (hereinafter "Trinity"))

9. Documents from the Retirement Services Departnent of the City of San Jose
(3s8-392,478\

10. Documents from the San Jose City Council and Stalf(397,441- 457,472,47g,
480,491, 708)

I l. San Jose City Auditor's Report (423)

The above-referenced documents (paragraphs 9-11) issued by the City ofSan Jose are

properly subject to judicial notice pursuant to Evidence Code sections 453 and 452(c) ('Official acts

ofthe legislative, executive, and judicial departments of the United States and of any state ofthe

United States.') The documents were issued by the San Jose Deparfrnent of Retirement Services, the

San Jose City Council, and the San Jose City Staff in their official capacity. The City of San Jose is a

municipal corporation ofthe state of Califomia and therefore an instrumentality ofthe State. (See

Reynolds v. Sims,377 U.S. 533, 575 (1964) (affrming that cities are "subordinate govemmental

instrumentalities created by the State to assist in the carrying out of state govemmental functions');

See also Broughton v. Pensacola, 93 U.S. 266,269 (1876) (holding that cities are instrumentalities

"so far as it is invested with subordinate legislative powers for local purposes").) Therefore, material

it issues is properly subject to notice.

Further, judicial notice is proper pursuant to section 452(h), as there can be no dispute that the

documents were issued by the City of San Jose. It is well settled that agency resolutions, minutes,

standing orders, manuals, and benefits booklets are properly subject to judicial notice. (See Requa,

supra,2l3 Cal.App.4th at 223 ftt.1; see also Trinity, supra, 193 Cal.App.4th at 1027 ('The Evidence

Code also expressly provides forjudicial notice ofa public entity's legislative enactnents and official
4
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acts. Thus, we may take judicial notice of local ordinances and the official resolutions, reports, and

other official acts of a city.")

12. Measure B, San Jose Charter Provision, Municipal Code Sections, and
ordinances @lainriffs' Exhibirs 523-525, 606, 610, 614,619,620,622,626,628,
630, 649 and 701, 7 09-7 l t)

The San Jose Municipal Code Sections and Ordinances are properly subject to judicial notice

pursuant to califomia Evidence code section 453 and 452(b) ("Regulations and legislative

enactrnents issued by or under the authority of the United States or any public entity in the United

States.'); see also Trinity, supra, 193 Cal.Afp.4th at 1027 ("The Evidence Code also expressly

provides for judicial notice of a public entity's legislative enactnents and official acts. Thus, we may

take judicial notice of local ordinances and the official resolutions, reports, and other official acts of a

city.").)

13. Memoranda from City Ollicial @laintiffs' Exhibits 637-642\

14. Letters from Actuaries to Ed Overton (Plaintitrs' Exhibits 646, 705 and 648)

Exhibits 637 to 642 are Memoranda from various City Officials to City Council (637-638,

641-642), the Board of Administration for the Police and Fire Retirement System (643) or the Rules

and Open Govemment Committee (640). Exhibits 646, 705 and 648 are letters from actuaries hired

by the Federated City Employees Retirement System to Ed Overton, a former Director of Retirement

Services for the City of San Jose. AII of these documents were produced by the City in r€sponse to

inspection demands served by parties in this action. Courts may take judicial notice of official acts

and public records. (Aquila, Inc. v. Sup. Ct. (2007) 148 Cal.App.4th 556,569; Mangini v. RJ.

Reynolds Tobacco Co. (1994) 7 Cal4th 1057, 1063, ovemrled on other grounds by In r e Tobacco

Cases II (2007) 4l Cd.4th 1257.) Furthermore, judicial notice is proper for these documents because

they are not reasonably subject to dispute. (Evidence Code Section 452(h).)

/tl

PLTF/PTNRS AFSCME LOCAL l0l'S & SJREA'S REQUEST FOR JUDTCIAL NOTICE OF
DOCUMENTS FOR TRIAL
Case No. Consolidated Case No. l-12-CV-225926

353694_3.doc



I

2

3

4

5

6

7

8

9

l0

ll
t2

l3

t4

15

t6

t7

18

l9

20

2l

22

23

24

25

26

27

28

For the foregoing reasons, PlaintifVPetitioners respectfully requests this Court to take judicial

notice of the above-referenced attached hereto.

July 19,2013 BEESON, TAYER & BODINE, APC

By:

July 19,2013

Attorneys for Plaintiff AFSCME LOCAL lOt

SILVER, HADDEN, SILVER, WEXLER & LEVINE

By: i*'6 ttJi^eV lv ms

JACOB KALINSKI
Attorneys for Plaintiff SAN JOSE RETIRED
EMPLOYEES ASSOCIATION
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PROOX'OF SERVICE

STATE OT' CALIFOR}IIA, COT]NTY OT' ALAMEDA

I declare that I am employed in the County of Alameda" State of Califomia. I am over the age
of eighteen ( I 8) years and not a party to the within cause. My business address is Beeson, Tayer &
Bodine, Ross House, Suite 200, 483 Ninth Street, Oakland, Califomia 94607-4051. On this day, I
served the foregoing documents:

PLAINTIFF/PETITIONERS AFSCME LOCAL 101'5 AIID SAII JOSE
R.ETIRED EMPLOYEES ASSOCIATION'S REQUEST F'OR JIJDICIAL

NOTICE OT' DOCTJMENTS FOR TRIAL

[l By Mail to ttre parties in said action, as addressed below, in accordance with Code of Civil
Procedure $1013(a), by placing a true copy thereof enclosed in a sealed envelope in a designated area
for outgoing mail, addressed as set forth below. I am readily familiar with this business's practice for
collecting and processing correspondence for mailing. On the same day that correspondence is
placed for collection and mailing, it is deposited in the ordinary course of business with the United
States Postal Service in a sealed envelope with postage firlly prepaid.

Arthur A. Hartinger, Esq.
Geoftey Spellberg, Esq.
Linda M. Ross, Esq.
Jennifer L. Nock, Esq.
Michael C. Hughes, Esq.
MEYERS, NAVE, RIBACK SILVER & WILSON
555 l2th Str€et, Suite 1500
Oakland, CA 94607

Attorneysfor Defendants, THE CITY OF SAN JOSE AND DEBRA FIGONE

I By Electronic Service. Based on a court order or an agreement ofthe parties to acc€pt
service by electronic transmission, I caused the documents to be sent to the persons at the electronic
notification addresses listed below. I did not receive, within a reasonable time after the transmission,
any electronic message or other indication that the hansmission was unsuccessfirl.

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury that the foregoing is kue and correct. Executed in Oakland,
Califomia, on this date, July 19,2013.
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SERVICE LIST

Greg Mclean Adam, Esq.
Jonathan Yank, Esq.
Gonzalo C. Martinez) Esq.
Amber L. West, Esq.
CARROLL, BURDICK & MoDONOUGH LLP
44 Montgomery Street, Suite 400
San Francisco, CA 94104

Attorneys for Plaintifr SAN JOSE POLICE
OFFICERS' I,SSOCIATION (Santa Clara
Superior Court Case No. I12CV225926)

Arthur A. Hartinger, Esq.
Geoffrey Spellberg, Esq.
Linda M. Ross, Esq.
Jennifer L. Nock, Esq.
Michael C. Hughes, Esq.
MEYERS, NAVE, RIBACK, SILVER &
WILSON
555 l2th Street, Suite 1500
Oakland, CA 94607

Attorneys fo, Defendants, THE CITY OF SAN
JOSE AI,{D DEBRA FIGONE

John McBride, Esq.
Christopher E. Platten, Esq.
Mark S. Renner, Esq.
WYLIE, MoBRIDE, PLATTEN & RENNER
2125 Canoas Garden Avenue, Suite 120
San Jose, CA 95125

Attorneys for P laintffi/P etitioner s, RO B ERT
SAPIEN, MARY McCARTHY, THANH HO,
RANDY SEKANY AND KEN HEREDIA (Santa
Clara Superior Court Case No. I I2-CV-225925)

AND

Plaintffi/Petitioners, JOHN MUKHAR, DALE
DAPP, JAMES ATKINS, WILLIAM
BUFFINGTON AND KIRK PENI{INGTON (Santa
Clara Superior Court Case No. I I2-CV-226574)

AND

Plaintffi/Petitioners, TERESA HARRIS, JON
REGER, MOSES SERRANO (Santa Clara
Superior Court Case No. I I2-CV-226570)

Harvey L. Leiderrnan, Esq.
REED SMITH, LLP
l0l Second Street, Suite 1800
San Francisco, CA 94105

Attorneys for Defendant, CITY OF SAN JOSE,
BOARD OF ADMINISTMTION FOR POLICE
AND FIRE DEPARTMENT RETIREMENT
PLAN OF CITY OF SAN JOSE (Santa Clara
Superior Court Case No. I12CV225926)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTRATION FOR THE 1961 SAN JOSE
POLICE AND FIRE DEPARTMENT
RETIREMENT PLAN (Santa Clara Superior
Court Case No. I 12CV225928)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTRATION FOR THE 1975
FEDERATED CITY EMPLOYEES'
RETIREMENT PLAN (Santa Clara Superior
Court Case Nos. I I 2CV226570 and
r r 2cv22s74)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTMTION FOR THE FEDEMTED
CITY EMPLOYEES RETIREMENT PLAN
(Santa Clora Superior Court Case No.
r r 2cv227864)

8
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Stephen H. Silver, Esq.
Richard A. Levine, Esq.
Jacob A. Kalinski, Esq.
SILVER, HADDEN, SILVER, WEXLER &
LEVINE
1428 Second Street, Suite 200
Santa Monica, CA 90401-2367

Attorneys for Plaintffi, SAN JOSE RETIRED
EMPLOYEES ASSOCIATION, HOWARD E.
FLEMING, DONALD 

^S. 
MACRAE, FRANCES J.

OLSON, GARY J. RICHERT and ROSALINDA
NAVARRO (Santa Clara Superior Court Case No.
I 12CV233660
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EXHIBIT 4



TEAGUE P. PATERSON, SBN 226659 
VISHTASP M. SOROUSHIAN, SBN 278895 
BEESON, TAYER & BODINE, APC 
483 Ninth Street, 2nd Floor 
Oakland, CA 94607-4051 
Telephone: 	(510) 625-9700 
Facsimile: 	(510) 625-8275 
Email: 	TPaterson@beesontayer.com  

VSoroushian@beesontayer.com  

Attorneys for Plaintiff and Petitioner, 
AFSCME LOCAL 101 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF SANTA CLARA 

AMERICAN FEDERATION OF STATE, 
COUNTY, AND MUNICIPAL EMPLOYEES, 
LOCAL 101, on behalf of its members, 

Plaintiff and Petitioner, 

v. 

CITY OF SAN JOSE and DEBRA FIGONE in 
her official capacity as City Manager, 

Defendants and Respondents, 

THE BOARD OF ADMINISTRATION FOR 
THE FEDERATED CITY EMPLOYEES 
RETIREMENT PLAN, 

Necessary Party In Interest.  

Case No. 1-12-CV-227864; 
Consolidated with Case No. 1-12-CV-225926 
[Consolidated with cases, nos. 1-12-CV-225928, 
1-12-CV-226574 and 1-12-CV227864] 

FIRST AMENDED COMPLAINT FOR 
DECLARATORY AND INJUNCTIVE 
RELIEF AND PETITION FOR WRIT OF 
MANDAMUS 

1. Unconstitutional Impairment of Contract 
(Cal. Const. Art. I § 9 & Civ. Code § 52.1) 
2. Unconstitutional Bill of Attainder 
(Cal. Const. Art. I § 9 & Civ. Code § 52.1) 
3. Unconstitutional Taking of Private Property 
(Cal. Const. Art. I § 19 & Civ. Code § 52.1) 
4. Unconstitutional Taking of Private Property 
Without Due Process 
(Cal. Const. art. I § 7 & Civ. Code § 52.1) 
5. California Pension Protection Act 
(Cal. Const. Art. XVI § 17 & Civ. Code § 52.1) 
6. Violation of Constitutional Right to Petition 
(Cal. Const. Art. I §§ 2 & 3 & Civ. Code § 52.1) 
7. Illegal Ultra Vires Tax, Fee or Assessment 
(Cal. Const. Art. I, § 7 & Civ. Code § 52.1) 
8. Promissory Estoppel and Equitable Estoppel 
9. Request for Declaratory Relief 
(Code of Civ. Pro. § 1060) 

10. Request for Injunctive Relief 
(Code of Civ. Pro. §§ 525, 526 & 526(a)) 

11. Petition for Writ of Mandate 
(Code of Civ. Pro. § 1085) 

1 
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Plaintiff American Federation of State, County, and Municipal Employees, Local 101 alleges 

as follows: 

I. INTRODUCTION 

1. Plaintiff and petitioner ("Plaintiff' or "Petitioner") brings this suit for declaratory, 

injunctive, and writ relief in order to declare unconstitutional under the California Constitution the 

"Sustainable Retirement Benefits and Compensation Act" ("Act" or "Measure B"), approved by the 

electorate of the City of San Jose ("City") on June 5, 2012, and to bar its implementation by 

defendants and respondents ("Defendants" or "Respondents"). 

2. Plaintiff Local 101 of the American Federation of State, County, and Municipal 

Employees ("AFSCME" or "Union") is the representative of certain groups of miscellaneous 

employees employed by the City and who are members of the City's Federated City Employees 

Retirement Plan (collectively referred to herein as "miscellaneous employees," "employees," or 

"members"). 

3. Under the California Constitution, public employee pension benefits are deferred 

compensation, and a public employee has a constitutionally-protected contractual and property right 

to receive such benefits under the terms and conditions in effect at the time such employee accepts 

employment. 

4. A public employee's right to the benefits established under a pension plan vests upon 

commencing employment, because the right to such benefits represents a forbearance of wages or 

other compensation otherwise immediately earnable through the employee's ongoing service. 

5. These rights are vested and cannot be reduced or eliminated without impairing this 

constitutionally-protected contractual obligation and property right. 

6. Under California law, a right to retiree health benefits and/or benefits in the form of a 

post-retirement cost of living adjustments ("COLA") may also vest by implication. The resulting 

contract and property right to receive these forms of benefits, on terms substantially equivalent to 

those offered by the public employer, similarly arises upon acceptance or continuation of 

2 
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employment. Once vested, they cannot be reduced or eliminated without impairing this 

constitutionally-protected contractual obligation. 

7. In a memorandum dated December 1, 2011, City Mayor Chuck Reed submitted to the 

City Council a series of recommendations. In relevant part, he recommended that the City Council 

refrain from declaring a "Fiscal and Service Level Emergency," and further recommended the City 

Council adopt a resolution calling for a municipal election on June 5, 2012, for the purpose of placing 

on the ballot an amendment to the City Charter's ("Charter") provisions governing City employee 

retirement security. 

8. By memorandum dated February 21, 2012, City Manager Debra Figone proposed to 

the Mayor and City Council an Act providing for such amendments to the City Charter, authorizing 

promulgation of ordinances for the purpose of, inter alia, reducing City employee retirement security 

and reducing wages for City employees who "choose" to retain the level of retirement security 

promised to them (and for which they have contributed a portion of their wages). Attached to the 

memorandum were the terms of the Act proposed for placement on the ballot. 

9. The proposal also called for convening a June 5, 2012 special municipal election for 

the purpose of placing the Act on the ballot for referendum (as amendments to the City Charter must 

be approved by the City's electorate). 

10. On March 6, 2012, the City Council adopted the proposal and directed placement of 

the Act attached thereto on the June 5, 2012 Ballot. 

11. The Act was subsequently designated "Measure B" on the ballot (hereinafter referred 

to as "Measure B.") 

12. On June 5, 2012, the City electorate passed Measure B by referendum. 

13. On or about July 5, 2012, the City Clerk certified the results of the June 5 election, 

including passage of Measure B. 

14. Among other things, Measure B purports to amend the City Charter such that vested 

employees' pension benefits will be reduced and additional obligations on the part of employees will 

be incurred with respect to the City's obligation to fund the retirement security it has promised. 

3 
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15. As applied to current employees participating in the Federated City Employees 

Retirement System, Measure B violates the California Constitution because it substantially impairs 

the affected employees' right to retirement benefits that vested when they commenced employment 

and/or continued their employment with the City. 

16. For example, Measure B violates the California Constitution with respect to current 

employees because it, inter alia: 

a. Reduces and eliminates portions of employee retirement benefits that are or have 

become vested; 

b. Imposes conditions subsequent on the right to receive retirement benefits already 

earned; 

c. Is an unconstitutional bill of attainder, as it shifts the burden of financing public debt 

upon a small class of private parties, and its purpose is to punish such individuals for refusal to 

relinquish their constitutionally-protected rights and property; 

d. Constitutes an unconstitutional taking of private property for public use without 

providing the affected employees with just compensation; 

e. Constitutes an unconstitutional taking of private property for public use without 

affording the affected employees with substantive due process; 

f. Is an unconstitutional retroactive law as it subjects employees to liabilities previously 

incurred by the City, and obligates active employees to fund liabilities previously incurred by the 

City with respect to its retiree health obligations; 

g. Is unconstitutional because it violates the "California Pension Protection Act"; 

h. Violates employee-members' constitutional right to petition the courts by imposing a 

penalty on employee-members who successfully challenge the legality of the Act through a "poison 

pill" provision; and 

i. Imposes an illegal and improper tax by imposing on a specific group of individuals an 

excise of wages for the purpose of funding the City's general obligations, and such tax or excise is 

targeted at those individuals who can neither (i) afford to relinquish their constitutionally-protected 

4 
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rights to a pension they have earned; or (ii) choose not to forego their constitutionally-protected right 

to receive the pension they have earned 

17. Additionally, the City should be prohibited from implementing Measure B pursuant to 

the common law doctrines of promissory estoppel and equitable estoppel. 

18. Measure B, if implemented, violates the law as summarized above and further detailed 

in the allegations below. 

II. VENUE/JURISDICTION 

19. Petitioner seeks declaratory relief pursuant to California Code of Civil Procedure 

section 1060. 

20. Petitioner seeks injunctive relief pursuant to Code of Civil Procedure sections 526 and 

527 and Civil Code section 52.1. 

21. This court has jurisdiction over the writ relief requested in this proceeding under Code 

of Civil Procedure section 1085. 

22. This action is brought under, and seeks to rectify violations of, the laws of the State of 

California including its Constitution. 

23. All parties exist and reside within the County of Santa Clara, and the acts and/or 

omissions complained of took place within the County of Santa Clara, making this Court the 

appropriate venue for this action. 

III. THE PARTIES 

24. Petitioner and Plaintiff AFSCME Local 101 is an unincorporated membership 

association, and a labor organization as defined by Government Code section 3501. 

25. AFSCME Local 101, including its affiliated Municipal Employees' Federation 

("MEF") and Confidential Employees' Organization ("CEO"), is the recognized exclusive bargaining 

representative for certain non-managerial employees of the defendant and respondent City of San 

Jose. 

26. AFSCME sues on behalf of, and in the interest of, its members employed by the City. 

Such members are miscellaneous employees and are members of the City's Federated City 

Employees Retirement System. 
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27. Measure B purports to affect and substantially impair the rights of AFSCME's 

members as alleged herein. 

28. Defendant and Respondent City of San Jose is a chartered municipal corporation, and 

an instrumentality of the State of California, which operates under the authority of the California 

Constitution and the San Jose City Charter. 

29. Defendant and respondent Debra Figone is sued in her official capacity as City 

Manager of the City of San Jose. The City Charter designates the City Manager as the City's chief 

administrative officer responsible to the City Council for the administration of the City's affairs 

placed under her charge. Ms. Figone's duties include but are not limited to executing all laws, City 

Charter provisions, and any acts of the City Council which are subject to enforcement by her 

subordinates. Executing Measure B is amongst her duties. 

30. The Board of Administration for the Federated City Employees Retirement System 

("Board") is the Necessary Party in Interest in this case and is appointed by the City Council. The 

Board is responsible for managing, administering, and controlling the Federated City Employees 

Retirement System and the retirement fund. (California Constitution, art. XVI, sect. 17; San Jose 

Municipal Code ("SJMC") § 3.28.100.) Action on the part of the Board is required in order to bring 

the Federated City Employees Retirement System within compliance with Measure B. 

IV. FACTUAL ALLEGATIONS 

A. THE FEDERATED CITY EMPLOYEES RETIREMENT SYSTEM 

31. Prior to Measure B, and at all times relevant hereto, the City Charter provided for a 

defined benefit pension plan, and set forth a duty on the part of the City to "create[], establish[] and 

maintain[] ... a retirement plan or plans for all [of its] officers and employees...." (Charter § 1500.) 

32. The Charter further prescribed the minimum benefits due to its non-excluded 

miscellaneous employees and required the City Council to provide for pension and other benefits 

through ordinance. (Charter § 1505.) It also stated that in its discretion, the City Council "may grant 

greater or additional benefits." (Charter § 1505(e).) 

33. Pursuant to duly-enacted ordinances, Defendant adopted and established a Federated 

City Employees Retirement System providing for certain benefits for covered employees. Such 
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ordinances, and other laws of the City and State, further provide for the establishment of a Retirement 

Board to oversee and administer pension benefits for covered employees. 

34. The terms and conditions of the plan of benefits prescribed by, and adopted under, 

these auspices is hereinafter referred to as the "Retirement System," "Federated System," 

or "System." 

35. Generally, full-time miscellaneous employees become members of the System upon 

acceptance of employment with the City. 

36. Prior to Measure B, the System was funded by contributions from both members and 

the City under the proportions set forth in the Charter. However, member or employee contributions 

were never assessed or required with respect to the System's unfunded liabilities; rather members 

only were responsible for contributing towards the "normal cost"1  of their annually-earned benefits. 

37. Therefore, prior to Measure B, the City Charter provided that the funding of benefits 

under the system was to be computed annually with respect to the normal cost of each employee-

member's annual benefit accrual: the Charter and City Ordinances provide that "any [non-excluded] 

retirement fund, system or plan for or because of current service or current service benefits ..., in 

relation to and as compared with contributions made by the City for such purpose, shall not exceed 

the ratio of three (3) for [miscellaneous] employees to eight (8) for the City." (Charter § 1505(c); § 

SJMC 3.28.710.) 

38. Under the System, member contributions are made only on account of current service 

rendered (SJMC § 3.28.710), excepting limited circumstances — not relevant here — where employees 

may make additional contributions to purchase "prior service credit"2. (SJMC §§ 3.28.730, 3.28.740.) 

Again, members are not and have never been required to make contributions into the System to cover 

their own or others' unfunded liabilities. 

39. Instead, under the Charter, the City has been responsible for ensuring payment of 

shortfalls between the plan's assets and the actuarially-determined liability for all benefits owed by 

The normal cost is the actuarially determined cost of new benefits earned each year by active participants. 
2  Meaning the purchase of pension credit for years of City service that did not qualify for pension membership 
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the System. Such difference, actuarially determined, represents the System's "unfunded liability," 

which fluctuates depending on the System's investment and demographic experience. 

40. While the City is required to make current service and limited prior service 

contributions into the retirement system on behalf of members (SJMC §§ 3.28.850, 3.28.890), it is 

and has been obligated to cover the unfunded liabilities of the retirement system (SJMC § 3.28.880.) 

41. The form of benefit promised by the City and provided under the System to 

Petitioner's members was a defined benefit consisting of 2.5% of compensation multiplied by the 

particular employee's years of employment with the City for which the employee is eligible for credit 

under the System (i.e. "covered" or "credited" service). The defined benefit also included a 

guaranteed cost of living adjustment, or "COLA," consisting of a 3% annual increase in the pension 

benefit. 

42. Although the right to earn and receive such a defined benefit accrues upon accepting 

and continuing employment under the System, members become eligible to receive such defined 

benefit on the earlier of reaching age 55 and completing five years of covered service, or completing 

a full 30 years of service regardless of age. (SJMC 3.28.1110(A).) 

43. Under the System, members who become disabled and unable to perform their duties 

are entitled to a disability retirement benefit. 

44. The City and the System also provide for payment and funding of health benefits for 

Federated System retirees. 

45. To qualify for retiree health benefits, a member must retire under the System and have 

at least fifteen years of service or receive an allowance that is at least 37.5% of final compensation. 

Furthermore, a retiree may be eligible for benefits if he/she "[w]ould be receiving an allowance equal 

to at least [37.5%] of [his/her] final compensation [] if the workers' compensation offset ... did not 

apply." (SJMC 3.28.1950(A)(3).) If a retiree qualifies for the plan, the retirement system pays one 

hundred percent of the lowest cost plan that is available to active City employees. If a retiree does 

not choose the lowest cost plan, he/she must pay the difference between that premium and the 

premium for the lowest cost plan. 
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46. To qualify for retiree dental benefits, a member must retire for disability or service and 

either have credit for five years of service or more or receive an allowance that is at least 37.5% of 

final compensation. Furthermore, a retiree is eligible for benefits if he/she "would be receiving an 

allowance equal to at least [37.5%] of [his/her] final compensation [] if the workers' compensation 

offset ... did not apply...." If a retiree qualifies for the plan, the retirement fund pays one hundred 

percent of that members' premiums to an eligible dental plan. 

47. The City and the System also provide for a Supplemental Benefit Retiree Benefit 

Reserve ("SRBR") for the benefit of retired members, survivors of members, and survivors of retired 

members retired members. If the balance remaining in the Plan's income account [after payment of 

administrative costs and expenses of the retirement System for the applicable fiscal year] is greater 

than zero, the [B]oard transfer[s] ten percent of the excess earnings to the [SRBR], and [] 

transfer[s] the remaining ninety percent of the excess earnings to the general reserve." (SJMC 

3.28.340(D).) Furthermore, interest on these funds and excess funds are deposited in the SRBR. 

B. MEASURE B 

48. Measure B seeks to reduce the retirement security of Petitioner's members while 

simultaneously shifting obligations and debts already incurred by the City unto a small class of 

individuals, including Petitioner's members. 

49. Measure B further seeks to punish members who either challenge its legality or resist 

the reduction of the retirement benefit to which they are vested and entitled. Specifically, Section 

1514-A of Measure B provides that if any of Measure B's terms are "determined to be illegal, invalid 

or unenforceable as to Current Employees[,]" current employees' salaries shall be reduced by "an 

equivalent amount of savings." 

Suspension and Reduction of COLA Provision  

50. With respect to the COLA component of the System's defined retirement benefit, 

Measure B authorizes the City Council to eliminate or "suspend" payment of the COLA. By its 

terms Measure B provides the City Council with discretion to suspend the COLA for a period of five 

years and thereafter may reduce by half the COLA benefit, or continue the suspension. 
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51. Prior to Measure B, miscellaneous employees enjoyed a vested right to an annual three 

percent increase to their pension benefit after retirement. This served the purpose of ensuring that a 

retiree's pension kept pace with inflation. (SJMC § 3.400.160.) (It should be noted that System 

members do not participate in the federal Old Age, Survivor and Disability Insurance (OASDI) 

program administered by the Social Security Administration, which of course includes a COLA 

component). 

52. The COLA component of the System's retirement benefit has been funded by 

employee and City contributions. Specifically, the normal cost of the COLA component is funded by 

contributions from members and the City on the same three to eight ratio basis as has been applied to 

the primary pension benefit. (SJMC § 3.44.00.) 

53. Measure B, however, provides that the City Council is authorized to suspend COLA 

payments "in whole or in part" until (and if) "[the City Council] determines that the fiscal emergency 

has eased." (Section 1510-A). Upon information and belief, such provision applies equally to current 

employees who retire prior to the adoption of any such resolution suspending the COLA. 

54. Measure B further provides, that "in the event" the City Council "restores all or part of 

the COLA" it shall not exceed 3% for "current employees" or "1.5% for Current Employees who 

opted into the VEP" (Id.), and it may only be restored prospectively. 

55. Measure B therefore reduces vested retirement benefits in the form of permitting 

elimination and reduction of COLA for both current and future retirees. 

Elimination of the Supplemental Benefit Retiree Benefit Reserve ("SRBR")  

56. Measure B eliminates of the System's Supplemental Benefit Retiree Benefit Reserve 

("SRBR"). 

57. Prior to Measure B, in the event the System had a balance in its operating account 

after payment of administrative costs and expenses of the retirement System for the applicable fiscal 
year, the Board of Retirement was required to "transfer ten percent of the excess earnings to the 

[SRBR], and [to] transfer the remaining ninety percent of the excess earnings to the general reserve." 

(SJMC 3.28.340(D).) Furthermore, interest on funds and excess funds were deposited in the SRBR. 
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58. Funds were held in the SRBR for the benefit of retired members, survivors of 

members, and survivors of retired members. 

59. Measure B eliminates the SRBR and transfers the assets held in such account to the 

System's general fund. 

Changes to the Obligation to Fund City Employee Retirement Programs 

60. Measure B transfers to employees the responsibility for funding, in part, the System's 

previously-incurred unfunded liability. Such an obligation has not, heretofore, existed on the part of 

System members or employees. As set forth above, the Municipal Code and Charter have 

exclusively placed responsibility on the City for any such incurred liabilities. 

61. Specifically, in order to retain their vested entitlement to receive their pension 

benefits, members must personally agree to assume a pro rata portion of up to 50% of the City's 

obligation for the System's unfunded liabilities, in addition to their obligation to make payment of the 

normal cost of their annual accrued benefits. 

62. The obligation to assume half of the City's responsibility for financing the System's 

unfunded liabilities has been computed by the City to equal approximately 16% of gross pay and, 

accordingly, Measure B caps this obligation at 16% of an employee's gross pay. 

63. Employees who decline the obligation to assume the City's debt in this manner, under 

Measure B, are placed into a "Voluntary Election Plan" or "VEP." Such employees, and only those 

employees who wish not to, or are economically unable to, relinquish their earned and promised 

pension benefits must, on a going forward basis, pay to the city an excise or assessment against their 

wages. Measure B designates such funds towards payment of the City's general obligations 

associated with its accrued past pension liabilities. Those employees who cannot afford to pay the 

City's excise of 16% of their wages are forced to accept a reduction in their vested right to receive 

their pension benefits and promised level of retirement security. 

64. Specifically, with respect to employees who decline to assume a portion of the City's 

obligation for the System's unfunded liabilities, or are unable to afford the excise imposed against 

them: The VEP imposes a lower accrual rate for benefits; imposes a later retirement age; increases 

the years-of-service retirement eligibility gradually each year, indefinitely and with no limit; reduces 
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and caps the annual COLA; redefines the term "final compensation" to exclude the member's 

compensation that would otherwise have been included in computing the member's pension; and 

redefines to the member's disadvantage the criteria applied to disability retirements. 

65. The amount of the wage excise is unrelated to the particular employee's cost of benefits 

and is not particularized to the employee. 

66. Measure B's VEP does not present members with a "voluntary" option, as the exercise 

of such choice is neither volitional nor free from coercion or duress. 

67. Further, although accepting imposition of the VEP may be more advantageous than 

remaining in the System as amended by Measure B, both "options" require members to accept a 

reduction in their vested right to receive promised retirement benefits upon retirement. Those that 

cannot afford to pay upwards of 16% of their wages to the City's unfunded liability are required to 

forego their earned and promised pension rights. 

68. Prior to Measure B, the City's miscellaneous employees had the right to retire on the 

earlier of reaching age fifty-five or working for the City for thirty years. (See, e.g., SJMC § 

3.28.1110(A).) 

69. Specifically, a member's annual service retirement "allowance" — or benefit — was 

computed with respect to his/her final compensation, which was defined as the "highest average 

annual compensation earnable by the member during any period of twelve consecutive months of 

federated city service...." (SJMC § 3.28.030.11.) Such a full service retirement benefit was 

computed as 2.5% of such final compensation per year of service. Furthermore, one year of service 

was defined as "1,739 or more hours of federated city service rendered by the member in any 

calendar year." (SJMC § 3.28.6809(B).) 

70. Employees who are unable to shoulder the City's obligation for the System's 

unfunded liabilities must accept, under the VEP, a reduced benefit accrual rate of two percent of final 

compensation; an increased retirement age of sixty-two; an ever-increasing years-of-service 

retirement (which increases by six months each year, starting in July of 2017); a reduced COLA of 

1.5%; "final compensation" redefined as "the average annual pensionable pay of the highest three 
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consecutive years of service"; and an increase in the definition of a year of service to 2,080 hours. 

(Section 1507-A (emphasis added).) 

Changes to the System's Disability Retirement Benefit 

71. Measure B redefines the term "disability" with respect to current employees in a 

manner that reduces such employees' eligibility for a disability retirement under the System. It 

further reduces the right to a disability retirement benefit for employees required to enroll into the 

VEP. 

72. Specifically, Measure B reduces the maximum benefit that a disabled retiree may 

receive, reduces the categories of compensation for purposes of computing the benefit; and reduces 

the annual COLA. 

73. Prior to Measure B, a miscellaneous employee qualified for a "disability retirement" if 

his/her "disability ... render[ed] the member physically or mentally incapable of continuing to 

satisfactorily assume the responsibilities and perform the duties and functions of the position then 

held by him and of any other position in the same classification of positions to which the city may 

offer to transfer him, as determined by the retirement board on the basis of competent medical 

opinion." (SJMC § 3.28.1210.) Prior to Measure B, disabled employees who could fill such positions 

were nevertheless entitled to a disability retirement if no such position existed or was open. 

74. Further, members who retire because of a service-connected disability were, prior to 

Measure B, permitted an "annual allowance" of no less than forty percent of their compensation plus 

2.5% for each year of service beyond sixteen, to a maximum of seventy-five percent of the member's 

final compensation. (SJMC § 3.28.1280.) 

75. With respect to non-service connected disabilities, miscellaneous employees who 

became members of the System prior to September 1, 1998, were eligible for a non-service connected 

disability retirement allowance equal to the normal retirement allowance less half a percent for each 

year the member is younger than age fifty-five. All other members receive an allowance of twenty 

percent of final compensation plus two percent of final compensation for each year of service in 

excess of six years, but less than sixteen years, plus 2.5% of final compensation for each year of 
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service credit in excess of sixteen years, up to seventy-five percent of the member's final 

compensation. (SJMC § 3.28.1300.) 

76. Prior to Measure B, disability retirees received an annual three percent COLA. (SJMC 

§§ 3.44.010, 3.44.160.) 

77. Measure B substantially impairs both the eligibility to receive and the substantive 

benefits provided under the System's disability retirement provisions. 

78. Specifically, Measure B redefines the term "Disability" for purposes of restricting 

eligibility to receive a disability retirement. Measure B narrows the definition to apply only to 

employees whose disability "has lasted or is expected to last for at least one year or to result in death" 

and "cannot perform any other jobs described in the City's classification plan because of his or her 

medical condition(s)... regardless of whether there are other positions available at the time a 

determination is made." (Section 1509-A (emphasis added).) 

79. Thus, under Measure B, a member who suffers debilitating injury may be denied a 

disability benefit is she can theoretically perform the functions of any classification, even if there is 

no vacancy available to accommodate such employee. 

80. Measure B also reduces the disability benefit provided under the System. 

Specifically, service-connected disability retirees receive fifty percent "of the average annual 

pensionable pay of the highest three consecutive years of service." Further, employees become 

eligible for non-service connected disability retirement benefits after five years of service with the 

City, computed at two percent times final compensation, defined as the average highest three 

consecutive years. Such an employee may receive a minimum and maximum non-service connected 

disability retirement of twenty percent and fifty percent, respectively. (Section 1507-A(e).) 

81. Under Measure B the disability retirement COLA is reduced to 1.5%. 

82. Furthermore, Measure B shifts the responsibility for determining eligibility for 

disability retirement benefits from the Board to "an independent panel of medical experts" subject to 

a "right of appeal to an administrative judge." 

/// 

/// 
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Funding of the City's Retiree Health Obligations 

83. Pursuant to the SJMC, members of the Federated System who satisfy certain 

conditions related to service or disability retirement are entitled to receive retiree medical and dental 

benefits. (SJMC §§ 3.28.1950, 3.28.2000.) 

84. Members of the System enjoy a right to retiree healthcare benefits that is vested by 

explicit or implied contract. Indeed, employees contribute to the cost of retiree health through their 

own payroll deductions. 

85. Retiree healthcare benefits are a form of deferred compensation for present service. 

86. Retiree healthcare benefits are also provided as a result of written agreements between 

the City and labor organizations, including Petitioner. 

87. Prior to Measure B, AFSCME members have contributed to their retiree health 

insurance on a one-to-one basis with the City. 

88. Prior to Measure B the City has not, and did not, make contributions at a level 

sufficient to fully prefund its retiree health obligations. Rather, the City paid for its retiree health 

obligations through a "pay-as-you-go" method, utilizing both its own and employee contributions 

towards providing health benefits to its retirees. Where such amounts were insufficient to pay the 

city's health obligations, the City was responsible for such unfunded amounts. 

89. Although active employees contributed in the form of payroll deductions towards the 

costs of retiree healthcare, they were not responsible for funding the full cost of the Retiree 

Healthcare Plan's ("RHC Plan") unfunded liabilities. 

90. On information and belief, the City has developed an Annual Retirement Cost or 

"ARC" that incorporates the City's predicted normal cost of retiree health obligations and the cost of 

promised but unfunded benefits to current and future retirees (i.e. unfunded liabilities). 

91. Beginning in or around 2009, the City imposed increasingly significant layoffs of its 

employees and further reduced wages of those that remained by as much as twelve percent of 

pensionable pay. As a result, the City's pay-as-you go method of funding its retiree health 

obligations became untenable as the amount of employee contributions to the ARC necessarily 

declined due to such layoffs and pay reductions. The City's actions further increased the pool of 
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retirees and consequently its retiree health obligations, as employees opted to retire rather than be 

placed on lay-off or continue to work under significant pay reductions. 

92. Measure B attempts to shift the City's obligation associated with previously-incurred 

and promised retiree health benefits onto its current employees. Measure B seeks to make current 

employees responsible not only for 50% of the normal cost of their annually-incurred retiree health 

obligations, but also for the City's unfunded liabilities with respect to all of its retiree healthcare 

obligations. (Measure B, § 1512-A(a) (making active employees responsible for contributing "a 

minimum of [fifty percent] of the cost of retiree healthcare, including both normal cost and unfunded 

liabilities").) 

93. Upon information and belief, with respect to members of the Petitioner, such an 

obligation imposes an excise on current employee compensation for the payment of the City's 

general obligations. 

94. Such excise is substantially greater than the amount of benefits each such employee is 

expected to receive under the RHC Plan. As a result, such employees are paying for benefits 

unassociated with their City service. 

95. In addition, the excise is imposed for the stated purpose of paying the City's general 

obligations, that is, the unfunded liabilities of the City retirement system 

96. Measure B further attempts to set a framework to severely diminish the value of the 

"low cost plan" to which members are entitled upon retirement. 

97. Measure B also purports to "unvest" the right to retiree health notwithstanding the fact 

that employee members of petitioner have directly contributed through payroll deduction to the cost 

of such benefits. (Measure B, Section 1512-A(b) (stating "[n]o retiree healthcare plan or benefit shall 

grant any vested right..."; providing City with right to "amend, change or terminate any [RHC P]lan 

provision").) Such provision, as alleged below, is an unconstitutional taking and impairment of 

contract, and violates due process, as guaranteed by the California Constitution. 

98. Measure B also redefines the benefit provided under the RHP as "the medical plan 

which has the lowest monthly premium available to any active employee in either the Police and Fire 

Department Retirement Plan or [the System]." (Section 1512-A(c).) This effectively fixes employee 
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benefits to the lowest cost plan City-wide, whether or not that plan was bargained for or imposed 

upon a union other than AFSCME by the City. 

99. As a result, Measure B reduces the expectations of Petitioner's members by reducing 

the amount of Retiree health premium payment available to them upon retirement. 

Retroactive Shifting of Public Debt to a Small Class of Individuals  

100. Measure B shifts a substantial burden onto current employees for the financing 

of the System's, Plan's, and the RHC Plan's unfunded liabilities. 

101. Such unfunded liabilities represent the previously-incurred obligations of the City with 

respect to benefits earned by current and future retirees of the City. 

102. With respect to the System, under Measure B, employees who refuse to forego their 

vested right to their pension benefit must make "additional retirement contributions in increments of 

4% of pensionable pay per year, up to a maximum of 16%, but no more than 50% of the costs to 

amortize any pension unfunded liabilities...." (Section 1506-A(b).) 

103. The intent, purpose and effect of Measure B is to impose a fine on those employees 

who refuse to relinquish their constitutionally-protected right to receive their earned and promised 

pensions. By imposing such fine on only those who do not accept the City's demands to amend its 

pension obligations, the City is imposing a punishment or penalty on a select group of individuals. 

104. Prior to Measure B, the City was and has been obligated to pay for any such unfunded 

liabilities. Further, until the VEP is implemented, Section 1506-A of Measure B governs all 

members of the System, obligating them to shoulder the City's debts related to the System's 

unfunded liabilities. 

105. Similarly, if a court finds Section 1506-A(b) of Measure B to be "illegal, invalid or 

unenforceable" then the City is purportedly empowered to require employees to pay down the City's 

obligations for the System's unfunded liabilities. (Section 1514-A of Measure B.) 

106. Measure B places on current employees the responsibility of funding the cost of their 

benefits in addition to the unfunded liabilities not associated with their own service, including the 

already-accrued retiree health benefits obligations and the benefits payable to current retirees. 
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107. Measure B requires a small class of individuals, namely current employees with 

respect to the RHC Plan and current employees who refuse to forego their vested benefits under the 

System's VEP plan, to retroactively fund liabilities of the public. 

108. Measure B improperly imposes on members an obligation to fund a portion of the 

City's general obligations. 

109. Measure B imposes severe retroactive liability on a limited class of parties that could 

not have anticipated such liability, and in a substantially disproportionate manner. 

110. Moreover it does so for the purpose of punishing those who refuse to relinquish their 

constitutionally-protected right to receive the pension they have earned and were promised. There are 

fairer and easier methods of achieving the same result the City seeks to achieve here through the 

imposition of a wage fine or excise. 

111. Under the California constitution such retroactive legislation deprives individuals of 

legitimate expectations and upsets settled transactions. 

112. Retroactive lawmaking is of particular constitutional concern because of its use, as 

with Measure B, is a means of retribution against unpopular groups. 

113. Measure B is further an improper imposition of public debt on a small group of 

individuals. 

114. In that regard, Measure B is an unlawful retroactive law that violates the California 

Constitution's takings and due process clauses, and such Constitution's prohibition of ex post facto 

laws and bills of attainder. 

VIII. CAUSES OF ACTION 

FIRST CAUSE OF ACTION 
Unconstitutional Impairment of Contract 

(Cal. Const. Art. I § 9 and Cal. Civ. Code § 52.13) 

115. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth 

fully herein. 

3  Plaintiff may sue is Superior Court for a violation of its members' constitutional rights pursuant to Civil Code Sect. 
52.1. 
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116. California's Constitution, Article I, section 9, prohibits the state and its 

instrumentalities, including the City, from passing a law that impairs the obligation of contracts 

("Contracts Clause"). 

117. Modifications to public employee retirement plans affecting current employees must 

be reasonable under California's Contracts Clause. Changes can be reasonable only if (1) they bear 

some material relation to the theory of a pension system and its successful operation and (2) changes 

in a pension plan that result in a disadvantage to employee are accompanied by comparable new 

advantages. 

118. Miscellaneous employees enjoy vested contractual rights to the System, Plan, their 

retirement benefits, and any enhancements implemented once they begin working with the City. 

119. Measure B substantially impairs these rights without providing a comparable 

advantage. 

120. Under California law, these principles apply to changes in the method of funding of 

pension systems, and such changes cannot be imposed on members to their disadvantage, when there 

is no corresponding advantage. 

121. Measure B, and the funding mechanisms providing for reduction in wages and shifting 

of liabilities to a small class of individuals who derive no benefits from such liabilities, is contrary to 

the theory of a pension system. 

122. Measure B interferes and impairs those contractual rights in a way that is 

unreasonable. 

123. Measure B's provisions bear no material relation to the theory of a retirement system 

or its successful operation; they simply allow the City to escape from its obligation to provide its 

employees with these form of deferred compensation with which it previously enticed them into its 

employ. 

124. Measure B's provisions harm the effected employees without providing them with any 

comparable advantage, commensurate benefit, or compensation. 

125. Therefore, Measure B violates Article I, Sect. 9 of the California Constitution as it 

applies to existing plan participants and is unconstitutional. 
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EIGHTH CAUSE OF ACTION 
Promissory Estoppel and Equitable Estoppel 

207. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth 

fully herein. 

208. Promissory estoppel serves as consideration in order to enforce a bargained-for 

agreement. That is, the reliance on a promise made by one party serves as a basis to enforce such 

promise in law or equity. 

209. Estoppel applies to claims against the government, particularly where the application 

of the doctrine would further public policies and prevent injustice. 

210. The City, through its Municipal Code, Charter and communications with employees 

and their labor organizations represented that employees were not liable to finance public debt, or the 

System's or RHC Plan's unfunded liabilities. 

211. The City further represented that employees would earn benefits and have the right to 

receive a certain level of benefits. In reliance thereon, such members and employees accepted and 

continued in employment, and made payroll contributions of their own into the System and RHC 

Plan. 

212. The City should have reasonably expected these promises to encourage the 

miscellaneous employees to accept employment with it and continue working for it until they 

qualified for service retirement. 

213. The City violated these promises when it adopted Measure B by reducing benefits and 

shifted the burden of financing its unfunded liabilities upon miscellaneous employees. 

NINTH CAUSE OF ACTION 
REQUEST FOR DECLARTORY RELIEF 

(Code of Civ. Pro. § 1060) 

214. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth 

fully herein. 

215. Measure B requires that the City Council adopt ordinances to "implement and 

effectuate [its] provisions...." Unless relief is granted, Measure B becomes effective immediately 

and sets as a goal that "such ordinances shall become effective no later than September 30, 2012." 
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216. An actual controversy has arisen and now exists between Plaintiff and Defendants as 

to Defendants' duties with respect to implementation of Measure B. 

217. Plaintiff contends that Measure B violates the "Contracts Clause" and prohibition on 

"Bills of Attainder" (Cal. Const. art. I § 9), "Taking Clause" (Cal. Const. art. I § 19), "Due Process 

Clause" (Cal. Const. art. I § 7), "Pension Protection Act" (Cal. Const. Art. XVI § 17), prohibition on 

unlawful excises (Cal. Const. art. I § 7), and right to petition the courts (Cal. Const. art. I §§ 1, 2) 

pursuant to the state Constitution. 

218. Plaintiff is informed and believes that the City disputes the allegations contained 

within this Complaint and Petition and contends that it has a legal duty to implement Measure B as a 

result of its adoption by the voters of Defendant City. 

219. Plaintiff desires a judicial determination of their rights and a declaration of whether 

Measure B violates the aforementioned sections of the California Constitution, the City Charter, 

SJMC, and/or provisions of the Plan. 

220. A judicial determination is necessary and proper at this time under these 

circumstances in order to determine the duties and obligations of the parties with respect to 

Measure B. 

TENTH CAUSE OF ACTION 
REQUEST FOR INJUNCTIVE RELIEF 
(Code of Civ. Pro. §§ 525, 526, and 526(a)) 

221. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth 

fully herein. 

222. Plaintiff and groups, residents, registered voters, and taxpayers of the City will suffer 

irreparable harm as a result of the City's expenditure of staff time and taxpayer funds in connection 

with implementation of Measure B. 

223. Furthermore, members represented by AFSCME will suffer irreparable harm from the 

constitutional violations at issue. 

224. Plaintiff can demonstrate a high-likelihood of success on the merits of its claim that 

Measure B violates the aforementioned provisions of the California Constitution, the City Charter, 

Municipal Code, and agreements between the parties. 
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225. Plaintiff has no plain, speedy, or adequate remedy at law. 

226. Plaintiff's members will suffer irreparable harm in the event the City is not enjoined 

from implementing Measure B. 

227. The injunctive relief Plaintiff seeks is prohibitory in nature, and it seeks to restrain 

and/or prohibit Defendant City from taking any steps to implement, enforce, or otherwise give effect 

to Measure B. 

ELEVENTH CAUSE OF ACTION 
PETITION FOR WRIT OF MANDATE 

(Code of Civ. Pro. § 1085) 

228. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth 

fully herein. 

229. Respondent City, and those public officers and employees acting by and through its 

authority — including Necessary Party in Interest — have a clear, present, and ministerial duty to 

implement only those ordinances and regulations that are not in conflict with the California 

Constitution. Respondent City has failed to perform its duty to comply with those requirements to 

the extent it intends to implement the provisions of Measure B. 

230. Measure B violates Const. art. I, sects. 1, 2, 7, 9, 19; Const. art. XVI, sect. 17 of the 

California Constitution; the City Charter; the SJMC; and the terms of the Plan. 

231. Petitioner is beneficially interested in a peremptory writ of mandate to compel 

Respondent City, and those public officers and employees acting by and through its authority, to 

perform their duties imposed by law, including refraining from implementing the provisions of 

Measure B. 

232. Plaintiff has no plain, speedy or adequate remedy at law. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff-Petitioner prays for the following relief: 

1. A declaration that Measure B cannot be applied to the AFSCME members working for the 

City on or before June 5, 2012; 
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2. A declaration ordering defendants and respondents to not apply the terms of Measure B 

against petitioner-plaintiffs members currently in the City's employ, and restoring to such employees 

all rights and benefits purportedly abridged by Measure B. 

3. A permanent injunction prohibiting the defendants and petitioners from applying or 

otherwise enforcing any part of Measure B against members working for the City before June 5, 

2012; 

4. A peremptory writ mandating defendants and respondents and the Board to apply all Plan 

provisions, rights and benefits in effect before June 5, 2012, to AFSCME members and prohibiting 

the application or implementation of Measure B to them; 

5. For attorneys' fees pursuant to California Code of Civil Procedure section 1021.5, 

Government Code Section 800, or otherwise; 

6. For costs of suit herein incurred; and, 

7. For such costs and further relief as the Court deems just and proper. 

Dated: February 8, 2013 BEESON, TAYER & BODINE, APC 

By: 
TEAGU P. PATERSON 
VISHTASP M. SOROUSHIAN 
Attorneys for Plaintiff and Petitioner 
AFSCME LOCAL 101 
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PROOT OT'SERVICE

STATE OF CALIFORNIA, COT]NTY OF ALAMEDA

I declare that I am employed in the County of Alameda, State of Califomia. I am over the age
of eighteen ( I 8) years and not a party to the within cause. My business address is Beeson, Tayer &
Bodine, Ross House, Suite 200,483 Ninth Steet, Oakland, Califomia, 94607-4051. On this day, I
served the foregoing Document(s):

F'IRST AMEI\TDED COMPLAINT FOR DECLARATORY AI\D
INJUNCTIVE RELIEF AND PETITION FORWRIT OF MANDAMUS

I By Mail to the parties in said action" as addressed below, in accordance with Code of Civil
Procedure $1013(a), by placing a true copy thereof enclosed in a sealed envelope in a designated area
for outgoing mail, addressed as set forth below. I am readily familiar with this business's practice for
collecting and processing correspondence for mailing. On the same day that correspondenie is
placed for collection and mailing, it is deposited in the ordinary course of business rvith the United
States Postal Service in a sealed envelope with postage fully prepaid.

! By Personally Delivering a true copy thereof, to the parties in said action, as addressed
below in accordance with Code of Civil Procedure $ 101 1.

! By Messenger Service to the parties in said action" as addressed below, in accordance
with Code of Civil Procedure $ 101 I , by placing a true and correct copy thereof in an envelope or
package addressed to the persons at the addresses listed below and providing them to a professional
messenger seruce.

n ny UpS Overnight Delivery to the parties in said action, as addressed below, in
accordance with Code of Civil Procedure 01013(c). bv placing a true and conect coov thereof
enclosed in a-sealed_envelope, with deliveiy fees fiepaid or piovided for, in a desigiited outgoing
ovemight m?il. Mail placed,in that designated area is picked up that same day, in the ordinary course
of business for delivery the following day via United Parcel Service Ovemight Delivery.

I By Facsimile Transmission to the parties in said action, as addressed below, in
accordance with Code of Civil Procedure 91013(e).

. F By Electronic Service. Based on a court order or an agreement ofthe parties to accept
service by electronic tr_ansmission, I caused the documents to be sent to the persons at the electr6nic
notification addresses listed below. I did not receive, within a reasonable time after the transmission.
any elechonic message or other indication that the transmission was unsuccessfrrl.

SEE ATTACHED SERVICE LIST

, __ - I-declare under penalty ofperjury that the foregoing is true and correct. Executed in Oakland,
Califomia., on this date, February 11,2013.

PROOF OF SERVICE
Case No. 112CV225926
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Press Release

Office of Mayor Chuck Reed
 
For Immediate Release: Contact:  
December 23, 2013    Michelle McGurk, (408) 535-4840 or (408) 655-7332  
      David Low, (408) 535-4857 or (408) 499-8328 

 
Statement from Mayor Chuck Reed regarding Judge Lucas’ 

Tentative Decision in the Measure B Lawsuit 
 
San Jose, Calif. – This morning, the Honorable Patricia M. Lucas issued a tentative decision in 
the lawsuit over Measure B, the San Jose pension reforms approved with nearly 70% of the vote 
in 2012. The decision is available at: http://www.sanjoseca.gov/DocumentCenter/View/25332. 
Judge Lucas has upheld 10 out of 15 sections of Measure B, including: 
 

• Elimination of the Supplemental Retiree Benefit Reserve (“the 13th bonus check”). 
• Provisions related to the City’s retiree healthcare benefits. 
• Employee compensation reductions to help cover the retirement plans’ unfunded 

liabilities (note: the Court ruled such changes could be made via wage reductions, but 
not via increased employee pension contributions). 

• Reforms to the definition and administration of disability retirement benefits. 
• Reservation of Voter Authority over any pension plan changes. 

 
Judge Lucas also upheld the severability provisions of the measure, meaning the valid provisions 
may go into effect. The City has entered into a stipulated agreement with its unions to delay the 
employee compensation reductions until at least July 1, 2014. 
 
Following is a Statement from Mayor Chuck Reed: 
 

“I am pleased that Judge Lucas has upheld a majority of the Measure B provisions 
and has protected a vast majority of the targeted fiscal savings that will help 
rebuild essential public services and protect the long-term sustainability of our 
employee retirement systems.  
 
“In particular, this ruling protects $20 million in annual savings the City is already 
reaping due to the elimination of bonus pension checks and changes to our retiree 
healthcare plans. Those savings have allowed us to slowly begin restoring 
services to the public and slowly begin restoring pay to our employees.” 
 
 “Unfortunately, the Judge’s decision to invalidate certain portions of Measure B 
also highlights the fact that current California law provides cities, counties and 
other government agencies with very little flexibility in controlling their 
retirement costs. That’s why I believe that we need a constitutional amendment 
that will empower government leaders to tackle their massive pension problems 
and negotiate fair and reasonable changes to employees’ future pension benefits.” 

 

http://www.sanjoseca.gov/DocumentCenter/View/25332


Statement from Mayor Chuck Reed regarding Judge Lucas’ Tentative Decision in the Measure B Lawsuit 
December 23, 2013 
Page 2 
 
 
The City will be carefully reviewing the tentative ruling in the coming days. The decision will 
become final if neither party submits an objection within 15 days. 
 

 
# # # 


